NO. 58881-1-II

COURT OF APPEALS, DIVISION 11
OF THE STATE OF WASHINGTON

SAVE THE DAVIS MEEKER
GARRY OAK, DECLARATION OF
BRYAN TELEGIN IN
SUPPORT OF
Appellant, APPELLANT’S
V. ANSWER TO
RESPONDENT MAYOR
DEBBIE SULLIVAN, in her DEBBIE SULLIVAN’S
capacity of Mayor of MOTION TO DISMISS
Tumwater, APPEAL
Respondent.

I, BRYAN TELEGIN, declare as follows:

1. I am counsel for Appellant Save the Davis-Meeker
Garry Oak in this case. [ am over the age of 18 and make this
declaration based upon my own personal knowledge.

2. On May 14, 2025, Jeffrey S. Myers, counsel for
Defendant Debbie Sullivan, emailed my co-counsel, Ronda
Larson Kramer, and me to ask if we would agree to the mayor’s

current motion to dismiss on mootness grounds. A true and



correct copy of Mr. Myers’ email to us is attached hereto as
Exhibit A.

3. In his email, Mr. Myers states that the mayor has
elected to pursue a permit from DAHP for alterations to the tree.
However, he adds, “we do not believe that such permits are
legally required.”

4. Attached hereto as Exhibit B is a true and correct
copy of a letter from the mayor’s attorney, Jeffrey S. Myers, to
DAHP, arguing that “the Thurston County Superior Court
already determined that the archeological statute did not
prevent removal of the tree.” This letter was obtained by
SDMGO via public records request to the City of Tumwater.

I declare under penalty of perjury under the laws of the
State of Washington that the foregoing is true and correct.

Dated this 26th day of May, 2025.

LoDl
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EXHIBIT A



Wednesday, May 14, 2025 at 09-53:00 Pacific Daylight Time

Subject: SDMGO v. City of Tumwater

Date: Thursday, May 1, 2025 at 6:15:18 PM Pacific Daylight Time
From: Jeff Myers

To: Bryan Telegin, ronda@larsonlawpllc.com

Attachments: R2025-005 Resolution Re Mitigation and Maintenance of DMGO.docx.pdf

By now | am sure that you are aware that the City of Tumwater has appropriated funds to provide for
the mitigation of damage and future maintenance of the Davis Meeker Garry Oak. The Council
passed Resolution 2025-009 which clearly states this intent. The City’s decision, joined fully by the
Council and Mayor, was made after the second opinion and arborist report was commissioned by
Mayor Sullivan and performed by Prager & Associates. The City obtained permits from the DAHP for
such review and, although we do not believe that such permits are legally required, the City intends
to apply to DAHP for such permits to implement the recommendations of the second opinion.
These matters were discussed at length with the City Council at their March 11 work session,
preparatory to their April 15 meeting which passed Resolution 2025-009.

At this point, the City believes that the revised course makes the current litigation moot and intends
to move for an order dismissing the appeal and/or remanding the matter back to Thurston County
Superior Court. | am asking that the Appellants join in this request so that further resources, both
yours and the City’s, can be devoted to providing the needed maintenance of the tree, not in
litigating this case further.

Please advise your position on an agreed motion to dismiss the pending appeal.
Jeffrey S. Myers

Law, Lyman, Daniel, Kamerrer
& Bogdanovich, P.S.

2674 R.W. Johnson Blvd. SW
Tumwater, WA 98512

Mailing Address
P.O. Box 11880
Olympia, WA 98508

360) 764-7717 (direct line)
360) 754-3480 (office)
360) 791-1781 (cell)

360) 357-3511 (FAX)
jmyers@lldkb.com

P

NOTICE: This communication may contain privileged or other confidential information. If you
have received it in error, please advise the sender by reply email and immediately delete the
message and any attachments without copying or disclosing the contents. Thank you.
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mailto:jmyers@lldkb.com
Ronda
Underline


This e-mail message is protected by the Electronic Communications Privacy Act, 18 U.S.C.

§2510-2521 and is legally privileged. Unauthorized review, use or distribution is prohibited.
Interception of this e-mail is a violation of federal criminal law.

This office does not accept service of process via email or fax without prior authorization.
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EXHIBIT B



JOHN E. JUSTICE*

JAKUB KOCZTORZ
AMANDA BLEY KUEHN
ELIZABETH A. MCINTYRE*
JEFFREY S. MYERS
MATTHEW T. SONNEBY
MICHAEL J. THROGMORTON
*Admitted in WA & OR

DONALD L. LAW, retired
DON G. DANIEL, retired

GUY BOGDANOVICH, retired
W. DALE KAMERRER, retired
JOCELYN LYMAN, 1951-2020

Law, LYMAN, DANIEL,

KAMERRER & BoGDANOVICH, P.S.

ATTORNEYS AT LAW
(360) 754-3480  FAX (360) 357-3511

Mailing Address:
P.0. BOX 11880
OLYMPIA, WA 98508

Street Address:
2674 RW JOHNSON BLVD SW
TUMWATER, WA 98512

June 28, 2024

James Macrae

Assistant State Archaeologist
1110 S. Capitol Way, Suite 30,
Olympia WA, 98501

Re: Davis-Meeker Oak:
Dear Mr. Macrae,

We are in receipt of your letters of June 4, 2024 and May 30, 2024 in which you
contend that the City of Tumwater is unable to fulfill its duty to provide safe streets by
removing or even pruning a hazard tree from the right of way of Old Highway 99 without
a permit because the tree is a “archeological object”. We disagree.

The tree in question, known as the Davis Meeker Garry Oak tree, in this case is
located immediately adjacent to Old Highway 99, one of Tumwater’s busiest streets, near
the Olympia Airport. In May 2023, a large limb fell from the tree, suggesting that it might
present a hazard to the traveling public. The City commissioned a study by the City’s
contracted tree professional, Kevin McFarland of Sound Urban Forestry. The team of
arborists investigated and concluded that there was substantial rot and decay in the main
stems of the tree and recommended its removal. It found that the tree was in poor condition
and posed a high risk to the public. A copy of their report is attached as Exhibit 1. The
city’s tree professional opines that:

there are structural concerns associated with the significant decay found in
the stem base, lower main stem, east facing co-dominant stem and large
scaffold branches. Probable future failures include large diameter scaffold
branches from the east facing co-dominant stem and the entire west facing
co-dominant stem at the union. The associated inclusions and stress loads
will contribute to future failures. Structural support systems in conjunction
with pruning were considered but the extent of decay in the main stem and
upper east side of the canopy removes that as a mitigation option in my
opinion.




LAW, LYMAN, DANIEL,

KAMERRER & BOGDANOVICH, P.S.
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The removal of this tree is important to safeguard the public using the adjacent
street, Old Highway 99, and other members of the public near the airport. The arborists
forecast that the tree will have future failures including “large diameter” branches and “co-
dominant” stems that may fail and could severely injure or kill members of the public who
pass by. The City has a clear duty to remedy a known hazard in the right of way. Albin v.
National Bank of Commerce of Seattle, 60 Wn.2d 745, 748, 375 P.2d 487, 489 (1962).

Your letter presumes that a tree can be an archeological object. That is contradicted
by the definitions in the governing statute, RCW 27.53. As defined by the Act,
“‘Archaeology’ means systematic, scientific study of humankind's past through material
remains.” RCW 27.53.030(4). This is in accordance with the Merriam Webster
Dictionary’s definition of archaeology as “the scientific study of material remains (such as
tools, pottery, jewelry, stone walls, and monuments) of past human life and activities.”
Thus, the Act’s application applies to “resources” or “objects” that are “archaeological” or
relating to “archaeology.” This is consistently applied in the statute’s definitions: An
“"Archaeological object"” means an object that comprises the physical evidence of an
indigenous and subsequent culture, including material remains of past human life,
including monuments, symbols, tools, facilities, and technological by-products.” The
Davis Meeker Oak is not an archaeological site because it is not the remains of past human
activity or culture, but rather a naturally occurring organism. Thus, definitionally the Davis
Meeker Oak is beyond the scope of RCW 27.53.060 which applies only to “archaeological”
resources.

We further disagree that the tree is eligible for listing as a historic place on the state
or national registers. In 1998, it was renamed the Davis Meeker Garry Oak in honor of
Jack Davis, who was instrumental in saving the tree from previous maladies. At that time,
the chair of the Tree Board acknowledged that no connection to pioneer Ezra Meeker had
been documented, despite research by local planner and historian Shanna Stevenson.

In 2001, the City adopted a heritage tree ordinance which more directly provides
tree protection than a historic register, which typically protects human created structures
and historic buildings. The purpose of this program, as stated in TMC 16.08.020(D), is “To
promote identification and protection of trees that have historical significance; are unusual
due to their size, species, or age; are unusual for their aesthetic quality; or have other values
or characteristics that make them worthy of protection.”  Thus, the applicable protection
for the Davis Meeker Oak tree is under the heritage tree program. The City has taken
significant measures to protect this tree designating it as one of the first heritage trees in
2001.

The heritage tree protections in Tumwater, like those of most other communities,
recognize that the protection of trees must yield to protection of public safety where the
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City’s tree professionals identify conditions rendering the tree a hazardous tree. The
Tumwater City Code is clear that hazardous heritage trees may be removed without permit
upon confirmation by the City’s tree professional. TMC 16.08.075(D)(3).

The heritage tree provisions are specifically tailored to protect trees like the Davis
Meeker Garry Oak. By contrast, historical preservation ordinances, like the DAHP’s model
ordinance protect the heritage of a community as represented by those “buildings, districts,
objects, sites and structures” which reflect significant elements of its history. Model HPO
at Section 1(A). Unlike the heritage tree ordinance, which is tailored for living things,
historic preservation aims to protect the human created features that reflect historic values.

Finally, I note that the Thurston County Superior Court already determined that the
archeological statute did not prevent removal of the tree. The plaintiffs in seeking an
injunction argued that a permit was required because the tree is protected under RCW
27.53.060, the same argument set forth in your letters. Your May 30 letter was presented
to the Court by the plaintiffs. However, on May 31, 2024, the court squarely rejected this
argument, stating:

With respect to the newly raised argument regarding RCW 27.53.060, the
defendant is correct that was not briefed previously. A quick look at that
statute reveals that that chapter of the law addresses archaeological
resources, not trees, and therefore that is not applicable and it does not
provide this court a basis for a finding of clear legal or equitable right.

Order Dissolving TRO, incorporating Oral Ruling at 3-4. (Emphasis added, attached as
Exhibit 2).

The Court determined that the tree is not a “structure”, and that the archeological
statutes you cite are not applicable to it. Thus, we disagree with the conclusion of your
letter that it would violate these laws to remove the tree without a permit.

CURRENT ACTIONS AND NEXT STEPS

For these reasons, we continue to believe, as the Court has already ruled, that the
archeological statute does not apply and the City is entitled to remove hazardous trees,
including the Davis Meeker Garry Oak, from the right of way. The city is currently having
a second evaluation of the tree performed. In the meantime, the City would welcome
additional information about the scope of your agency’s permitting process.

We have concerns that subjecting this tree to such permitting would unduly burden
the City in any attempts to mitigate the conditions that are threatening public safety and
may require constant permits for every instance where limbs are pruned or other efforts are
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taken to address the hazards. Thus, additional information about the permitting process,
the decisionmakers, the duration and costs associated with such a permit, the applicable
standards for such permits and whether any exemptions apply due to emergent
circumstances and threats from hazardous conditions would apply would be helpful to
understand.

We look forward to hearing more about your permitting process shortly.
Very truly yours,

LAW, LYMAN, DANIEL,
KAMERRER & BOGDANOVICH, P.S.

M

Jeffrey S. Myers

Cc:  Mayor Debbie Sullivan
City Administrator Lisa Parks
City Attorney Karen Kirkpatrick
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